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DRAFT #3

AZ Game and Fish Commission Legislation
OUI/Clean up

Be 1t enacted by the Legislature of the State of Arizona:

Section 1. Section 5-321.01, Arizona Revised Statutes, 1is
amended to read:

5-321.01. Staggered watercraft registration; rules

A. The commission shall establish a system of staggered
registration on a monthly basis in order to distribute the work of
registering watercraft as uniformly as practicable throughout the
twelve months of the calendar year.

B. All watercraft registrations provided for in this article
expire 1In accordance with the schedulgs yestablished by the
commission. The commission may set the number yof renewal periods
within a month from one each month tofgne each\yday depending on
which system is most economical and beS§t accommodates the public.

C. The commission, in ordef), to \initiate ) the staggered
registration system, may register a watercraft for a period of
greater or less than twelve months up ,to a period of ekghteen
THIRTY-SIX months. If a registration perkod is set for a period
other than twelve months Tthe, commission may prorate the
registration fee.

D. The commission shall adopt rules necessary to accomplish
the purposes of this seetion.

Sec 2. Sectiong5-349, Arizona Revised Statutes, is amended to
read:

5-349. Watercraft casualtiess” violation; classification

A. The operator of), a watercraft involved in a collision,
accident or ofther casuwalty shall, to the extent the operator can do
so withoutd serious ‘danger, to the operator®"s own watercraft or
persons aboard, IMMEDIATELY® STOP THE WATERCRAFT AT THE SCENE OF THE
ACCIDENT OR AS CLOSE TO THE ACCIDENT SCENE AS POSSIBLE BUT SHALL
IMMEDIATELY RETURN TO" THE ACCIDENT SCENE, AND SHALL render all
practical and necessary assistance to persons affected to save them
from danger caused/by the collision, accident or casualty AND SHALL
REMAIN ON SCENE OF THE ACCIDENT UNTIL THE OPERATOR HAS FULFILLED
THE REQUIREMENTS OF SUBSECTION B OF THIS SECTION.

B. The operator of a watercraft involved i1n a collision,
accident or other casualty shall give the operator®"s name and
address and the i1dentification of the operator®s watercraft to any
person Injured and to the owners of any property damaged.

C. Whenever death or injury results from any watercraft
collision, accident or other casualty, a written report shall be
submitted within forty-eight hours. For every other collision,
accident or other casualty involving property damage exceeding five
hundred dollars, a report shall be submitted within five days after
the incident by the operator or owner of the watercraft involved.
Revised: 9/25/07 15:21
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Written reports shall be submitted directly to the department for
use iIn statistical studies for casualty prevention. Reports shall
not be used as evidence in any trial, civil or criminal, arising
from any collision, accident or other casualty. Upon request, a
report shall be forwarded to the United States coast guard or other
authorized federal agency to be used in statistical studies for
casualty prevention.

D. To maintain uniformity, watercraft casualty reports shall
be on a form approved by the commission.

E. Every peace officer who, in the regular course of duty,
investigates any watercraft collision, accident or other casualty
involving death or personal iInjury or 1involving property damage
exceeding five hundred dollars shall prepare amd transmit a report
to the department pursuant to subsection C ofgthis section.

F. IT the operator of a watercraft isginvwolved in a collision
or accident that results in death or sefious® physical injury, as
defined in section 13-105, and the operator failsto stop or comply
with the requirements of subsection AgOf this section,, the operator
is guilty of a class 5 felony. If the operator of a watercraft is
involved in a collision or accident“that’ results ‘in injury other
than death or serious physical injuryCand the operator fails to
stop and comply with the requirements “of subsection A of this
section, the operator is guilty, of a class 6 felony. If the
operator of a watercraft is involved, in a collision or accident
that results only in damage to another<“watercraft that is operated
or attended by anothergperson, and the‘operator fails to stop and
comply with the requdrements of subsection B of this section, the
operator is guilty_ofa class 3 misdémeanor.

Sec 3. Section 5-891,7Arizopa Revised Statutes, i1s amended to
read:

5-391. Emforcement; vielation; classification

A. Any’ person who violates any provision of this chapter,
except seCtion 5-341,) subsection A, B, C or D, section 5-349,
section 5-350," subsection C, section 5-393, 5-395, 5-396 or 5-397
and subsection "€ —F Jor G of this section or any rule issued
thereunder, is guilty of a petty offense. Any person who violates
section 5-350, subsection C eF —subsection—C—ofF this—section—is
guilty of a class 2 misdemeanor.

B. All peace officers of the state, counties and cities shall
enforce the provisions of this chapter and all laws and rules
relating to the operation of watercraft.

C. In the enforcement of this chapter, the operator of the
watercraft upon being hailed by any peace officer shall stop
immediately and lay to, or maneuver in such a way as to permit the
peace officer to come aboard or alongside. The operator may be
ordered ashore to correct any unlawful condition, issued a written
warning or written repair order, or issued a citation for any
violation of this chapter.
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D. AN OPERATOR WHO WILFULLY FLEES OR ATTEMPTS TO ELUDE A
PURSUING LAW ENFORCEMENT OFFICER PURSUANT TO SUBSECTION C OF THIS
SECTION 1S GUILTY OF A CLASS 5 FELONY. THE LAW ENFORCMENT
WATERCRAFT SHALL BE APPROPRIATELY MARKED TO SHOW THAT IT 1S AN
OFFICIAL LAW ENFORCEMENT WATERCRAFT.

BE. In the enforcement of this chapter, the provisions of
sections 13-2506 and 13-3903 shall apply.

EF. Each failure to obey an order or to comply with a warning
order issued under the provisions of subsection C of this section
shall constitute a separate offense punishable as a separate
violation of this chapter.

FG. A person is guilty of a class 6 felony who knowingly
removes, defaces, obliterates, changes, alters or causes to be
removed, defaced, obliterated, changed or# altered a factory,
engine, serial, outdrive, lower unit, ¢ pewer trim or hull
identification number or mark on a watercraft.

GH. A person is guilty of a class 24mrsdemeaner who:

1. Knowingly displays or has inghis possession a fictitious,
stolen, revoked or altered certificate of wumber, department issued
number or annual decal.

2. Lends to or knowingly permits the, use of his certificate of
number, department issued number or annual decal on a watercraft
for which those items have not ‘been issued.

Hl. Upon receipt of notice OF jleonviction of a person under
subsection FG or GH of this sectiop, the department may revoke the
numbers and decals issued, to thefwatercraft which was involved in
the violation and gany “other watercraft owned by the person
convicted.

Sec 4. Section 5-895,7Arizona Revised Statutes, iIs amended to
read:

5-395. Qperatmgyor “in, actual physical control of a motorized
watercraft while intoxXicated; violation; classification; definition

A. 1t rspunlawful for any person to operate or be in actual
physical control, of a motorized watercraft that is underway within
this state undertany of the following circumstances:

1. While underythe influence of intoxicating liquor, any drug,
a vapor releasing/substance containing a toxic substance or any
combination of liquor, drugs or vapor releasing substances if the
person is impaired to the slightest degree.

2. IT the person has an alcohol concentration of 0.08 or more
within two hours of operating or being in actual physical control
of the motorized watercraft and the alcohol concentration results
from alcohol consumed either before or while operating or being in
actual physical control of the motorized watercraft.

3. While there is any drug as defined In section 13-3401 or
its metabolite in the person®s body.

4. It the motorized watercraft is a commercial motorized
watercraft and the person has an alcohol concentration of 0.04 or
more.

-3-
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B. It is not a defense to a charge of a violation of
subsection A, paragraph 1 of this section that the person iIs or has
been entitled to use the drug under the laws of this state.

C. A person using a drug prescribed by a medical practitioner
licensed pursuant to title 32, chapter 7, 11, 13 or 17 1i1s not
guilty of violating subsection A, paragraph 3 of this section.

€D. The state shall not dismiss a charge of violating this
section for either of the following:

1. In return for a plea of guilty or no contest to any other
offense by the person charged with the violation of this section.

2. For the purpose of pursuing any other misdemeanor or a
petty offense, including those arising out of the same event or
course of conduct, unless there is clearly an msufficient legal or
factual basis to pursue the charge of violatipg this section.

BE. In any prosecution for a violation),of this section the
state, for the purpose of classification and sentencing pursuant to
section 5-395.01 or 5-396, shall allegée, all prioer convictions of
violating this section occurring withan the past thirty-six months,
unless there is clearly an insuffigient Iegal or factual basis to
do so.

E. In any trial, action or proceeding for a violation of this
section or section 5-396 otherx,_than a trial, action or proceeding
involving operating or being| in, actual “physical control of a
commercial motorized watercrkafTt, the defendant”s alcohol
concentration within two hours of the time of operating or being iIn
actual physical controlggas shown by ahalysis of the defendant®s
blood, breath or other bodmly substance gives rise to the following
presumptions:

1. If there was Jatpgpthat time 0.05 or less alcohol
concentration iaggthe defendant®s blood, breath or other bodily
substance, itfmay be ypresumed, that the defendant was not under the
influence of intoxicating l'iquor.

2. If there was at that time iIn excess of 0.05 but less than
0.08 alcohol “cencentration in the defendant®s blood, breath or
other bodily substange, such fTact shall not give rise to any
presumption that thefdefendant was or was not under the influence
of intoxicating liguor, but such fact may be considered with other
competent evidence in determining the guilt or iInnocence of the
defendant.

3. If there was at that time 0.08 or more alcohol
concentration in the defendant®s blood, breath or other bodily
substance, it may be presumed that the defendant was under the
influence of intoxicating liquor.

F. Paragraph 1, 2 or 3 of this subsection shall not be
construed as limiting the introduction of any other competent
evidence bearing on the question of whether or not the defendant
was under the influence of iIntoxicating liquor.

FG. If a blood test is administered, only a physician, a
registered nurse or another qualified person may withdraw blood for

-4-
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the purpose of determining the alcohol concentration or drug
content. The qualifications of the individual withdrawing the blood
and the method used to withdraw the blood are not foundational
prerequisites for the admissibility of any blood alcohol content
determination made pursuant to this subsection.

GH. 1If a Blaw enforcement officer administers a duplicate
breath test and the person tested is given a reasonable opportunity
to arrange for an additional test pursuant to subsection HI of this
section, a sample of the person®s breath does not have to be
collected or preserved.

HI. The person tested shall be given a reasonable opportunity
to arrange for any physician, registered nurse or other qualified
person of the tested person®s own choosing to administer a test or
tests in addition to any administered at the direction of a law
enforcement officer. The Tfailure or ipabality to obtain an
additional test by a person does not preclude the admission of
evidence relating to the test or tests staken at“the direction of a
law enforcement officer.

+J. If a person under arrest gefuses, to submit to a test or
tests under section 5-395.03, whethertor pot-a sample was collected
pursuant to subsection J of this section or a search warrant,
evidence of refusal i1s admissgble 1n any eivil or criminal action
or other proceeding. The issue‘ofprefusal shall be an issue of fact
to be determined by the trier of facthin all cases.

JK. Notwithstanding any other Taw, if a law enforcement
officer has probable cauwse to believe “that a person has violated
this section and asample of blood, urine or any other bodily
substance is takensf¥rom that person for any reason a portion of
that sample sufficient) formanalysis shall be provided to a law
enforcement offikeer. ifrequested for law enforcement purposes. A
person who fTarls toncomply with this subsection is guilty of a
class 1 misdémeanor.

KL. A ‘person who colMects blood, urine or any other bodily
substance underjthis section or any hospital, laboratory or clinic
employing or utibizing the services of the person does not incur
any civil liabilityy@as a result of this activity 1T requested by a
law enforcement officer to collect blood, urine or any other bodily
substances unless the person, while performing the activity, acts
with gross negligence.

EM. A statement by the defendant that the defendant was
operating a motorized watercraft that was underway and that was
involved in an accident resulting iIn iInjury to or death of any
person is admissible in any criminal proceeding without Tfurther
proof of corpus delicti if it is otherwise admissible.

MN. At the arraignment, the court shall inform the defendant
that the defendant may request a trial by jury and that the
request, 1T made, shall be granted.
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NO. In this section, ™"alcohol concentration”™ means grams of
alcohol per one hundred milliliters of blood or grams of alcohol
per two hundred ten liters of breath.

Sec. 5. Section 5-395.01, Arizona Revised Statutes, 1is
amended to read:

5-395.01. Operating or in actual physical control of a
motorized watercraft while intoxicated; classification; penalties

A. A person who is convicted of a violation of section 5-395
e i e

1. SHALL BE SENTENCED TO SERVE NOT LESS THAN TEN CONSECUTIVE
DAYS IN JAIL AND IS NOT ELIGIBLE FOR PROBATION OR SUSPENSION OF
EXECUTION OF SENTENCE UNLESS THE ENTIRE SENTENCE 1S SERVED.

2. Fhe—person—Shall pay a Tine of not s than two hundred
fifty dollars

3. adds nena ) h ection he

judge—shall—eFdeF—the—peren MAY BE ORDE COURT TO PE&FORM
COMMUNITY RESTITUTION e >

. SHALL PAY SSESSMENT OF FIVE HUNDRED DOLLARS
TO BE DEPOSITED BY Tt REASURER IN THE PRISON CONSRTUCTION
AND OPERATION TABL D BY SECTION 41-1651. THIS

ASSESSMENT BJECT), TO ANY SURCHARGE. IF THE CONVICTION
OCCURRED 1 RIGR COURT OR A JUSTICE COURT, THE COURT SHALL
TRANSMIT MONTES TO THE COUNTY TREASURER. IF THE

CONVICTION OCCUR
THE ASSESSED MO
TREASURER  SHALL
TREASURER.

5. SHALL PAY AN ADDITIONAL ASSESSMENT OF FIVE HUNDRED DOLLARS
TO BE DEPOSITED BY THE STATE TREASURER IN THE STATE GENERAL FUND.
THIS ASSESMENT 1S NOT SUBJECT TO ANY SURCHARGE. IF THE CONVICTION
OCCURRED IN THE SUPERIOR COURT OR A JUSTICE COURT, THE COURT SHALL
TRANSMIT THE ASSESSED MONIES TO THE COUNTY TREASURER. IF THE
CONVICTION OCCURRED IN A MUNICIPAL COURT, THE COURT SHALL TRANSMIT
THE ASSESSED MONIES TO THE CITY TREASURER. THE CITY OR COUNTY
TREASURER SHALL TRANSMIT THE MONIES RECEIVED TO THE STATE
TREASURER.

B. Except as provided iIn section 5-398.01, NOTWITHSTANDING
SUBSECTION A, PARAGRAPH 1 OF THIS SECTION, the eeurt—JUDGE may

suspend any—+mpesed—sentenee—fe#—a—f+¢st—v+elat+en—ef—seet+en—5—895

MUNICIPAL COURT, THE COURT SHALL TRANSMIT
O THE CITY TREASURER. THE CITY OR COUNTY
ANSMIT THE MONIES RECEIVED TO THE STATE
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ALL BUT TWENTY-FOUR CONSECUTIVE HOURS OF THE SENTENCE if the person
completes a court ordered alcohol or other drug screening,
education or treatment program. If the person fails to complete the
court ordered alcohol or other drug screening, education or
treatment program and has not been placed on probation, the court
shall issue an order to show cause to the defendant as to why the
remaining jail sentence should not be served.

T LN e e e
e e =R e

BC. i t t i rons—I1f within a
period of skxty—EIGHTY-FOUR months a person 1i1s convicted of a
second violation of section 5-395 or is convicted of a violation of
section 5-395 and has previously been conviegted of an act in
another—state—JURISDICTION that if committed this state would be
a violation of section 5-395, the person:

1. Shall be sentenced to serve not
jail, thirty days of which shall be se utively, and the
person—is not eligible for probation T, execution of
sentence unless the entire sentence ) el e

an ninety days 1iIn

i

A
i D Iy A

. ‘Pm i j .' .

e a o - a¥a a¥a alala

2. Shall erde dﬁm pay a fine of not- less than fTive

hundred dollars. “
A_@OURT TO PERFORM AT LEAST THIRTY

3. SHALL BE ORDER
HOURS OF COMMUN TION.

4. DITIONAL ASSESMENT OF ONE THOUSAND TWO
HUNDRED FIF DEPOSITED BY THE STATE TREASURER IN THE
PRISON CON OPERATIONS FUND ESTABLISHED BY SECTION 41-
1651. THIS IS NOT SUBJECT TO ANY SURCHARGE. IF THE

CONVICTION OCCUF THE SUPERIOR COURT OR A JUSTICE COURT, THE
COURT SHALL TRAN THE ASSESSED MONIES TO THE COUNTY TREASURER.
IF THE CONVICTION JOCCURRED IN A MUNICIPAL COURT, THE COURT SHALL
TRANSMIT THE ASSESSED MONIES TO THE CITY TREASURER. THE CITY OR
COUNTY TREASURER SHALL TRANSMIT THE MONIES RECEIVED TO THE STATE
TREASURER.

5. SHALL PAY AN ADDITIONAL ASSESSMENT OF ONE THOUSAND TWO
HUNDRED FIFTY DOLLARS TO BE DEPOSITED BY THE STATE TREASURER IN THE
STATE GENERAL FUND. THIS ASSESMENT IS NOT SUBJECT TO ANY
SURCHARGE . IF THE CONVICTION OCCURRED IN THE SUPERIOR COURT OR A
JUSTICE COURT, THE COURT SHALL TRANSMIT THE ASSESSED MONIES TO THE
COUNTYR TREASURER. IF THE CONVICTION OCCURRED 1IN A MUNICIPAL
COURT, THE COURT SHALL TRANSMIT THE ASSESSED MONIES TO THE CITY
TREASURER. THE CITY OR COUNTY TREASURER SHALL TRANSMIT THE MONIES
RECEIVED TO THE STATE TREASURER.
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D. NOTWITHSTANDING SUBSECTION C, PARAGRAPH 1 OF THIS SECTION,
AT THE TIME OF SENTENCING, THE JUDGE MAY SUSPEND ALL BUT THIRTY
DAYS OF THE SENTENCE IF THE PERSON COMPLETES A COURT ORDERED
ALCOHOL OR OTHER DURG SCREENING, EDUCATION OR TREATMENT PROGRAM.
IF THE PERSON FAILS TO COMPLETE THE COURT ORDERED ALCOHOL OR OTHER
DRUG SCREENING, EDUCATION OR TREATMENT PROGRAM AND HAS NOT BEEN
PLACED ON PROBATION, THE COURT SHALL ISSUE AN ORDER TO SHOW CAUSE
AS TO WHY THE REMAINING JAIL SENTENCE SHOULD NOT BE SERVED.

E. ecodes o me oo o0 o o ee o omon oen e
determining—Factor—In applying the sixey—EIGHTY-FOUR month
provision of subsection D of this section, irrespective of the
sequence in which the offenses were committed.

F. A second violation for which a cenviction occurs as
provided in this section shall not includeda conviction for an
offense arising out of the same series of 'A
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Sec. 6. 0 5-395.02,
amended to read:

5-395.02. Admpssibility of breath test or other records

A. The results of a breath test administered for the purpose
of determining a person®s alcohol concentration as defined in
section 5-395 are admissible as evidence in any trial, action or
proceeding on establishing the following foundational requirements:

1. The test was performed using a quantitative breath testing

device approved by the department—of health—services—or—the

department of public safety. A properly authenticated certification
by the department—of health—services—or—the department of public
safety or judicial notice of

department of public safety rules i1s sufficient to establish this
requirement.

Arizona Revised Statutes, 1is
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2. The operator who conducted the test possessed a valid
permit 1issued by the department of health services or the
department of public safety to operate the device used to conduct
the test.

3. Duplicate tests were administered and the test results were
within 0.02 alcohol concentration of each other er AND an operator
observed the person charged with the violation for twenty FIFTEEN
minutes Immediately preceding the administration of the test.

4. The operator who conducted the test followed an operational
checklist approved by the department—ofF health—services—or—the
department of public safety for the operation of the device used to
conduct the test. The testimony of the operator is sufficient to
establish this requirement.

5. The device used to conduct the test was ih proper operating
condition. Records of periodic maintenange Zthat show that the
device was 1In proper operating conditian are)admissible i1n any
proceeding as prima facie evidence that, the device was iIn proper
operating condition at the time of gthe test. Cabibration checks
with a standard alcohol concentration solution Dbracketing each
person®s duplicate breath test are one)type“of records of periodic
maintenance that satisfies the requirements of this section. The
records are public records.

B. Compliance with subsection A of thEs section is the only
requirement for the admission in evidence of a breath test result.

C. The 1inability of any\ person. to obtain manufacturer®s
schematics and softwaregfor a quantitative breath testing device
that i1s approved as¢ prescribed wn subsection A of this section
shall not affect the vadmissibility|0of the results of a breath test
pursuant to this sectron.

D. Recordsgthat may), be obtained or are otherwise maintained
pursuant to gSection)28-1327, are admissible as evidence 1iIn any
trial, actign or proceeding:

Sec. 7 7% Section 5-£395.03, Arizona Revised Statutes, 1is
amended to read:

5-395.03. Test for alcohol concentration or drug content;
refusal; civil penalty

A. Any persom who operates a motorized watercraft that 1is
underway within this state shall—submit GIVES THEIR CONSENT,
subject to section 4-244, paragraph 34, section 5-395 or section 5-
396, to a test or tests of the person®s blood, breath, urine or
other bodily substance for the purpose of determining alcohol
concentration or drug content if the person is arrested for any
offense arising out of acts alleged to have been committed in
violation of this chapter or section 4-244, paragraph 34 while the
person was operating or in actual physical control of a motorized
watercraft that was underway while under the 1influence of
intoxicating liquor or drugs. The test or tests chosen by the law
enforcement agency shall be administered at the direction of a law
enforcement officer having reasonable grounds to believe the person

-10-
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to have been operating or in actual physical control of a motorized
watercraft that is underway within this state while under the
influence of intoxicating liquor or drugs, or if the person is
under twenty-one years of age, with spirituous Iliquor 1in the
person®s body.

B. Following an arrest a violator shall be requested to submit
to and successfully complete any test or tests prescribed by
subsection A of this section, and if the violator refuses the
violator shall be informed that the violator is subject to a civil
penalty.

C. A person who refuses any test or tests prescribed by
subsection A of this section is subject to a civil penalty of seven
hundred—FiFey—THREE THOUSAND dollars and shald, pay an additional
civil penalty of Five-hundred-ONE THOUSAND dellars to be deposited
by the state treasurer iIn the prison construction and operations
fund established by section 41-1651. Thedadditional civil penalty
of +Five—hundred—ONE THOUSAND dollars, is not) subject to any
surcharge. |If the additional civilgpenalty is" amposed by the
superior court or a justice courtyg the eourt shall transmit the
amount collected for the additional“eiv#l “penalty to the county
treasurer. If the additional civil “penalty 1is 1mposed by a
municipal court, the court shall transmit ithe amount collected for
the additional civil penalty towthe city  treasurer. The city or
county treasurer shall transmrt themmonies received pursuant to
this subsection to the state treasurer.

D. If a person under arrest refuses to submit to the test
designated by the law enforcementfagency as provided in subsection
A of this sectiop® hone shall beygiven, except as provided 1in
section 5-395, subsection/dkpor, pursuant to a search warrant.

Sec. 8. Seetion™ 5-395.03, Arizona Revised Statutes, 1is
amended to read:

5-395.04. Preliminary breath tests; authority

A. A7Tawmy enforcement ‘officer who has reasonable suspicion to
believe that aperson has committed a violation of section 5-395
may request that the person submit to a preliminary breath test or
tests before an arrest.

B. In addition to a breath test or tests the officer may
require that the person submit to Tfurther testing pursuant to
section 5-395.03.

C. The director of the department of health services or the
department of public safety shall adopt rules prescribing the
approval of quantitative preliminary breath testing devices.

Sec. 9. Section 5-396, Arizona Revised Statutes, is amended
to read:

5-396. Aggravated operating or actual physical control of
motorized watercraft while under the 1influence of intoxicating
liquor or drugs; classification

A. A person 1is guilty of aggravated operating or actual
physical control of a motorized watercraft that is underway while

-11-
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under the influence of intoxicating liquor or drugs if the person
DOES ANY OF THE FOLLOWING:

1. WITHIN A PERIOD OF EIGHTY-FOUR MONTHS commits a third or
subsequent violation of section 5-395 or 5-397 or this section or
iIs convicted of a violation of section 5-395 or 5-397 or this
section and has previously been convicted of any combination of
convictions of section 5-395 or 5-397 or this section or acts
committed In another state—JURISDICTION that 1f committed in this
state would be a violation of section 5-395 or 5-397 or this
section—within-a pertod-of sixty nonths.

2. WHILE A PERSON UNDER FIFTEEN YEARS OF AGE 1S ABOARD THE
MOTORIZED WATERCRAFT, COMMITS A VIOLATION OF EITHER:

(a) SECTION 5-395
(b) SECTION 5-397

B. The dates of the commission ofgthe offenses are the
determining factor in applying the &<t~ EIGHTY-FOUR month
provision provided in subsection A, PARAGRAPH “1y of this section
regardless of the sequence iIn whichgthe offenses were committed.
For purposes of this section, a thard or \subsequent violation for
which a conviction occurs does not“Enclude a conviction for an
offense arising out of the same series _of acts. THE TIME THAT A
PROBATIONER 1S FOUND TO BE ONy@ABSCONDER “SBATUS OR THE TIME THAT A
PERSON IS INCARCERATED IN ANY SSPALE, FEDERAL”,, COUNTY OR CITY JAIL
OR CORRECTIONAL FACILITY IS EXCLUDEDWWHEN /DETERMINING THE EIGHTY-
FOUR MONTH PERIOD PROVIDED INy SUBSCRTION A, PARAGRAPH 1 AND
SUBSECTION E OF THIS SEEGHION.

C. Aggravated operating or|, actual physical control of a
motorized watercraft ithat [Is underway while under the influence of
intoxicating liquor or drugsms,asClass 4 felony.

D. Netw+thstand+ng——seet+en——4%—1694—96———A person s =

395—or—5-397 68 this —section,—1i1s not eligible fTor probation,
pardon, commutationgor suspension of sentence or release on any
other basis until Jjthe person has served not less than four months
in prison IF THE PERSON IS CONVICTED UNDER SUBSECTION A, PARAGRAPH
1 OF THIS SECTION AND WITHIN AN EIGHTY-FOUR MONTH PERIOD HAS BEEN
CONVICTED OF TWO PRIOR VIOLATIONS OF SECTION 5-395, SECTION 5-397
OR THIS SECTION, OR ANY COMBINATION OF THOSE SECTIONS, OR ACTS IN
ANOTHER JURISDECTION THAT IF COMMITTED IN THIS STATE WOULD BE A
VIOLATION OF SECTION 5-395, SECTION 5-397 OR THIS SECTION.

E. Neotwithstanding—section—41-1604-065—A person who 1is
convicted under subsection A, PARAGRAPH 1 of this section and who
within a skx&y—EIGHTY-FOUR month period has been convicted of three
or more prior violations of section 5-395 or 5-397 or this section,
or acts committed iIn another state that if committed in this state
would be a violation of section 5-395 or 5-397 or this section, Is
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not eligible for probation, pardon, commutation or suspension of
sentence or release on any other basis until the person has served
not less than eight months iIn prison.

F. A PERSON WHO IS CONVICTED UNDER SUBSECTION A PARAGRAPH 2,
SUBDIVISION (a) OF THIS SECTION SHALL SERVE AT LEAST THE MINIMUM
TERM OF INCARCERATION REQUIRED PURSUANT TO SECTION 5-395.

G. A PERSON WHO IS CONCICTED UNDER SUBSECTION A, PARAGRAPH 2,
SUBDIVISION (b) OF THIS SECTION SHALL SERVE AT LEAST THE MINIMUM
TERM OF INCARCERATION REQUIRED PURSUANT TO SECTION 5-397.

FH. A person who is convicted of a violation of this section
and who i1s placed on probation shall attend and complete alcohol or
drug screening, counseling and education from an approved facility
and, 1If ordered by the court, treatment from an, approved facility.
IT the person fails to comply with this subsection, in addition to
section 13-901 the court may order that theg person be iIncarcerated
as a term of probation as follows:

1. For a person sentenced pursuamt, to subsection D of this
section, for an individual period of giot more than sfour months and
a total period of not more than one_year.

2. For a person sentenced pursuantgto subsection E of this
section, for an individual period of no€ more than eight months and
a total period of not more than two years:

Gl. The time that a person, spends “Iw custody pursuant to
subsection B5—E—erFF-H of this section, shall not be counted toward
the sentence imposed if the personfs probation iIs revoked and the
person Is sentenced to_gpmnison following revocation of probation.

HJ. ON CONVICTION FORA VIOLATION OF THIS SECTION, THE COURT:

1. IN ADDITION NIO ANY OTHER 'PENALTY PRESCRIBED BY LAW, SHALL
ORDER THE PERSON TO "PAY #ANmADRDLTIONAL ASSESSMENT OF TWO HUNDRED
FIFTY DOLLARS. _ghtp THE CONVICTION OCCURRED IN THE SUPERIOR COURT OR
A JUSTICE COUWRT, THEN COURT, SHALL TRANSMIT THE ASSESSED MONIES TO
THE COUNTY 4FREASURERTY IFSTPHE CONVICTION OCCURRED IN A MUNICIPAL
COURT, THE €OURT SHALL TRANSMIT THE ASSESSED MONIES TO THE CITY
TREASURER. THERCITY OR COUNTY TREASURER SHALL TRANSMIT THE MONIES
RECEIVED TO THE“SRATE JTREASURER. THE STATE TREASURER SHALL DEPOSIT
THE MONIED RECEIVED™ IN THE DRIVING UNDER THE [INFLUENCE FUND
ESTABLISHED BY SECFION 28-1304. ANY FINE IMPOSED FOR A VIOLATION
OF THIS SECTION AND ANY ASSESSMENTS, RESTITUTION AND INCARCERATION
COSTS SHALL BE PAID BEFORE THE ASSESSMENT PRESCRIBED IN THIS
PARAGRAPH.

2. A-SHALL ORDER THE person cenvicted—ofa—viclationofFthis
section—shall—-T0O pay a fine of not less than seven hundred fifty
dollars.

43. In addition to any other penalty prescribed by law,
persons convicted pursuant to this section shall pay an additional
assessment of one thousand five hundred dollars to be deposited by
the state treasurer iIn the prison construction and operations fund
established by section 41-1651. This assessment iIs not subject to
any surcharge. ITf the conviction occurred in the superior court or

-13-



O© 00 N O O b WDN B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49

a justice court, the court shall transmit the assessed monies to
the county treasurer. If the conviction occurred iIn a municipal
court, the court shall transmit the assessed monies to the city
treasurer. The city or county treasurer shall transmit the monies
received to the state treasurer.

J4. In addition to any other penalty prescribed by law,
persons convicted pursuant to this section shall pay an additional
assessment of one thousand five hundred dollars to be deposited by
the state treasurer in the state general fund. This assessment is
not subject to any surcharge. If the conviction occurred iIn the
superior court or a justice court, the court shall transmit the
assessed monies to the county treasurer. If the conviction occurred
in a municipal court, the court shall transmitéthe assessed monies
to the city treasurer. The city or county treasurer shall transmit
the monies received to the state treasurer.

K. AGGRAVATED OPERATING OR ACTUALE PHYSRCAL CONTROL OF A
MORORIZED WATERCRAFT THAT 1S UNDERWAY WHILE UNDER)THE INFLUENCE OF
INTOXICATING LIQUOR OR DRUGS COMMITTEDfUNDER:

1. SUBSECTION A, PARAGRAPH 1£OF THIS SECTION" IS A CLASS 4
FELONY .

2. SUBSECTION A, PARAGRAPH 2 OFTUEHIS SECTION IS A CLASS 6
FELONY .

Sec 10. Section 5-397, ArizonampRevised Statutes, i1s amended
to read:

5-397. Operating omgin actual physical control of a motorized
watercraft while upder “the extreme influence of i1ntoxicating
liquor; trial by juryj sentencing; elassification; definition

A. 1t is unlawfub, forma,person to operate or be in actual
physical controlgef a motorized watercraft that is underway within
this state if the “pexsont has, an alcohol concentration of 0.15 or
more withinf two hours, of ‘operating or being iIn actual physical
control of the motorized watercraft and the alcohol concentration
results from aleohol consumed either before or while operating or
being in actual physical control of the motorized watercraft.

B. A person whesis convicted of a violation of this section is
guilty of operating or being iIn actual physical control of a
motorized watercraft while under the extreme influence of alcohol.

C. At the arraignment, the court shall inform the defendant
that the defendant may request a trial by jury and that the
request, 1T made, shall be granted.

D. A person who is convicted of a violation of this section:

1. Shall be sentenced to serve not less than thirty
consecutive days in jail and is not eligible for probation or
suspension of execution of sentence unless the entire sentence is
served. A PERSON WHO HAS AN ALCOHOL CONCENTRATION OF 0.20 OR MORE
SHALL BE SENTENCED TO SERVE NOT LESS THAN FORTY-FIVE CONSECURITIVE
DAYS IN JAIL AND IS NOT ELIGIBLE FOR PROGRATION OR SUSPENTION OF
EXECUTION OF SENTENCE UNLESS THE ENTIRE SENTENCE 1S SERVED.

-14-
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2. Shall pay a fine of not Iless than two hundred Tfifty
dollars, EXCEPT THAT A PERSON WHO HAS AN ALCOHOL CONCENTRATION OF
0.20 OR MORE SHALL PAY A FINE OF NOT LESS THAN FIVE HUNDRED
DOLLARS. THE FINE PRESCRIBED IN THIS PARAGRAPH AND ANY
ASSESSMENTS, RESTITUTION AND [INCARCERATION COSTS SHALL BE PAID
BEFORE THE ASSESSMENT PRESCRIBED IN PARAGRAPH 3 OF THIS SECTION.

3. SHALL PAY AN ADDITIONAL ASSESSMENT OF TWO HUNDRED FIFTY
DOLLARS. IF THE CONVICTION OCCURRED IN THE SUPERIOR COURT OR A
JUSTICE COURT, THE COURT SHALL TRANSMIT THE ASSESSED MONIES TO THE
COUNTY TREASURER. IF THE CONVICTION OCCURRED IN A MUNICIPAL COURT,
THE COURT SHALL TRANSMIT THE ASSESSED MONIES TO THE CITY TREASURER.
THE CITY OR COUNTY TREASURER SHALL TRANSMIT THE MONIES RECEIVED TO
THE STATE TREASURER. THE STATE TREASURER SHALLADEPOSTIT THE MONIES
IN THE DRIVING UNDER THE INFLUENCE FUND ESTABLISHED BY SECTION 28-
1304.

34. May be ordered by a court toperform community
restitution.
45. Shall pay an additional g assessment “0f .one thousand

dollars to be deposited by the state ‘treasurer | 'in the prison
construction and operations fund ‘established by sSection 41-1651.
This assessment is not subject to any Sukcharge. If the conviction
occurred in the superior court,or a justice court, the court shall
transmit the assessed monies| &o, the county treasurer. If the
conviction occurred in a municrpal“court, the court shall transmit
the assessed monies to the citytreasurer. The city or county
treasurer shall transmat the ‘monies received to the state
treasurer.

56. Shall payamadditional assessment of one thousand dollars
to be deposited by the)stateptreasurer in the state general fund.
This assessment ks, not subject to any surcharge. If the conviction
occurred in the supernior ‘court or a justice court, the court shall
transmit the assessed), monses to the county treasurer. If the
conviction oceurred In a municipal court, the court shall transmit
the assessed ‘menies t0 the city treasurer. The city or county
treasurer shall ) trapsmit the monies received to the state
treasurer.

E. Notwithstapding subsection D, paragraph 1 of this section,
at the time of sentencing |IF THE PERSON HAS AN ALCOHOL
CONCENTRATION OF LESS THAN 0.20, the judge may suspend all but ten
days of the sentence if the person completes a court ordered
alcohol or other drug screening, education or treatment program. If
the person fails to complete the court ordered alcohol or other
drug screening, education or treatment program and has not been
placed on probation, the court shall issue an order to show cause
to the defendant as to why the remaining jail sentence should not
be served.

F. IT within a period of skxty—EIGHTY-FOUR months a person is
convicted of a second violation of this section or is convicted of
a violation of this section and has previously been convicted of a
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violation of section 5-395 or 5-396 or an act in another
jurisdiction that 1f committed in this state would be a violation
of this section or section 5-395 or 5-396, the person:

1. EXCEPT AS OTHERWISE PROVIDED IN THIS PARAGRAPH, shall be
sentenced to serve not less than one hundred twenty days in jail,
sixty days of which shall be served consecutively, and 1is not
eligible for probation or suspension of execution of sentence
unless the entire sentence has been served. A PERSON WHO HAS AN
ALCOHOL CONCENTRATION OF 0.20 OR MORE SHALL BE SENTENCED TO SERVE
NOT LESS THAN ONE HUNDRED EIGHTY DAYS IN JAIL, NINETY OF WHICH
SHALL BE SERVED CONSECUTIVELY, AND IS NOT ELIBIBLE FOR PROBATION OR
SUSPENSION OF EXECUTION OF SENTENCE UNLESS THE ENTIRE SENTENCE HAS
BEEN SERVED.

2. Shall pay a fine of not less than gfive hundred dollars,
EXCEPT THAT A PERSON WHO HAS AN ALCOHOL CONCENTRATION OF 0.20 OR
MORE SHALL PAY A FINE OF NOT LESS THAN ONE THOMSAND DOLLARS. THE
FINE PRESCRIBED IN THIS PARAGRAPH AND AMY “ASSESSMENTS, RESTITUTION
AND INCARCERATION COSTS SHALL BE 4PAID BEFORETNWHE ASSESSMENT
PRESCRIBED IN PARAGRAPH 3 OF THIS SUBSECTIQN.

3. SHALL PAY AN ADDITIONAL "ASSESSMENT OF TWO HUNDRED FIFTY
DOLLARS. IF THE CONVICTION OCCURRED "IN, THE SUPERIOR COURT OR A
JUSTICE COURT, THE COURT SHALkL, TRANSMIT THE ASSESSED MONIES TO THE
COUNTY TREASURER. |IF THE CONVICTRON OCCURRED”IN A MUNICIPAL COURT,
THE COURT SHALL TRANSMIT THE ASSESSEDMMONIES TO THE CITY TREASURER.
THE CITY OR COUNTY TREASURER SHALL#TRANSWIT THE MONIES RECEIVED TO
THE STATE TREASURER. IHE, STATE TREASURER SHALL DEPOSTIT THE MONIES
IN THE DRIVING UNDER#THESENFLUENCE FUND ESTABLISHED BY SECTION 28-
1304.

34. May SHALL be“oxderédmby. .a court to perform AT LEAST THIRTY
HOURS OF communifysrestitution.

45. Shall” pay  an additional assessment of one thousand two
hundred fifty dollars to be deposited by the state treasurer in the
prison cornstruction and opérations fund established by section 41-
1651. This assessment is not subject to any surcharge. If the
conviction occurred im the superior court or a justice court, the
court shall transmit’ the assessed monies to the county treasurer.
IT the conviction joccurred in a municipal court, the court shall
transmit the assessed monies to the city treasurer. The city or
county treasurer shall transmit the monies received to the state
treasurer.

5. Shall pay an additional assessment of one thousand two
hundred fifty dollars to be deposited by the state treasurer in the
state general fund. This assessment 1is not subject to any
surcharge. I1f the conviction occurred iIn the superior court or a
justice court, the court shall transmit the assessed monies to the
county treasurer. ITf the conviction occurred in a municipal court,
the court shall transmit the assessed monies to the city treasurer.
The city or county treasurer shall transmit the monies received to
the state treasurer.
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G. Notwithstanding subsection F, paragraph 1 of this section,
at the time of sentencing, |IF THE PERSON HAS AN ALCOHOL
CONCERNTRATION OF LESS THAN 0.20, the judge may suspend all but
sixty days of the sentence if the person completes a court ordered
alcohol or other drug screening, education or treatment program. If
the person fails to complete the court ordered alcohol or other
drug screening, education or treatment program and has not been
placed on probation, the court shall issue an order to show cause
as to why the remaining jail sentence should not be served.

H. In applying the s#xty—EIGHTY-FOUR month provision of
subsection F of this section, the dates of the commission of the
offense shall be the determining Tfactor, irrespective of the
sequence in which the offenses were committed.

I. A second violation for which a cénviction occurs as
provided in this section shall not include™a, conviction for an
offense arising out of the same series of a€ts.

J. A person who is convicted of a vielation of, this section is
guilty of a class 1 misdemeanor.

K. For the purposes of this segtion, Y 'alcohol eoncentration™
means grams of alcohol per one hundred miMiliters of blood or
grams of alcohol per two hundred ten liters of breath.

-17-



