
 
Minutes of the Meeting of the 

Arizona Game and Fish Commission 

Friday, September 5, 2008 

Saturday, September 6, 2008 

Arizona Game and Fish Department 

Regional Office 

2878 E. White Mountain Blvd. 

Pinetop, Arizona 85935 

  

PRESENT: (Commission) 

 

Chairman William H. McLean 

Vice Chairman Robert D. Hernbrode 

Commissioner Jennifer L. Martin 

Commissioner Robert R. Woodhouse 

Commissioner Norman W. Freeman 

 

(Director‟s Staff) 

 

Director Larry D. Voyles 

Acting Deputy Director Harry Seck 

Chief of Staff Gary Hovatter 

Assistant Attorney General Jim Odenkirk 

Assistant Attorney General Shelley Cutts 

 

Chairman McLean called the meeting to order at 10:00 a.m.  This meeting followed an agenda 

revision #2 dated September 3, 2008.  The Commission went immediately into Executive 

Session. 

 

* * * * * 

 

1.  Executive Session 

 

The Commission voted to meet in Executive Session in accordance with A.R.S. § 38-431.03 

(A)(3) and (4) for the purpose of discussion and consultation with legal counsel. 

 

Motion:  Freeman moved and Hernbrode seconded THAT THE COMMISSION VOTE TO GO 

INTO EXECUTIVE SESSION. 

 

Vote:  Unanimous 

 

 

* * * * * 

The Public Meeting reconvened at 10:13 a.m. 
 
 

* * * * * 

 

Chairman McLean called the meeting back to order and lead those present through the Pledge of 

Allegiance.  The Commission introduced themselves and Chairman McLean introduced the 

Director and the Director‟s staff. 

 

* * * * * 

 

2.  Litigation Report 

 

The Litigation Report (attached to these minutes) was provided to the Commission prior to this 

meeting and was available to the public.  There were no comments or questions on this report. 

 

* * * * * 
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3.  Quarterly Budget Review  

 

Presenter:  Lizette Morgan, Acting Branch Chief, Funds Planning  

 

Ms. Morgan provided an update to the Commission on the current status of the FY09 budget, 

including current expenses and anticipated expenses and revenues.  The Commission was 

provided with a Cash Flow Analysis for FY09 on the following funds:  Game and Fish Fund, 

Game and Fish Revolving Fund, Watercraft Licensing Fund, Off-Highway Vehicle Fund, 

Heritage Fund, Wildlife Conservation Fund, Game and Fish Trust Fund, and Game and Fish 

Publications Revolving Fund.  Ms. Morgan discussed the FY09 budget and funds with the 

Commission and answered questions, particularly in regards to how the Department is managing 

and preparing for the recent legislative sweeps.  This briefing was for informational purposes and 

the Commission did not take any action or give the Department additional direction. 

 

* * * * * 

 

4.  State and Federal Legislation 

 

Presenter:  Anthony Guiles, Legislative Liaison 

 

Mr. Guiles briefed the Commission using a PowerPoint presentation on the Department‟s 

legislative proposals for the next legislative session, and further asked the Commission for input 

and direction on the proposals.  The proposals presented were: 

 Game Meat Waste:  Amend A.R.S. 17-340 to prescribe revocation for those wasting 

game meat; align statute with Interstate Wildlife Compact 

 Aquatic Invasive Species (AIS):  Amend A.R.S. 17-306 to prohibit possession, release, 

and transport of AIS; mandate proper decontamination of equipment; establish criminal 

and civil penalties; authorize Department to create checkpoints; authorize Department to 

order compliance; create cleaning stations 

 Rabies:  Amend A.R.S. 23-1043 to include preventative and post-exposure rabies 

treatment; conforming changes under this section-inclusion of wildlife personnel. 

 

Commissioner Martin briefed the Commission on three proposed pieces of legislation suggested 

by the Conservation Committee that could benefit wildlife in Arizona: 

 Protection of Game and Fish budgets from legislative sweeps, starting with changing 

appropriated funds to non-appropriated funds 

 Create a State level Environmental Protection Act that would require an environmental 

review and impact analysis, for example, on state land development 

 Water rights/protection for private landowners who want to return their water rights to 

instream flow for wildlife. 

 

Commissioner Martin suggested that she meet with the Arizona Department of Water Resources 

to discuss the landowner/instream flow issues and whether legislation should be pursued.  The 

Commission was in consensus. 

 

The Commission was in consensus for the Department to move forward with the three legislative 

proposals presented by Mr. Guiles and the first two proposals presented by Commissioner 
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Martin, and to bring these items back with a further analysis at the October Commission 

meeting. 

 

* * * * * 

 

4A.  Proposition 105-Majority Rules-Let the People Decide 

 

Presenter:  Anthony Guiles, Legislative Liaison 

 

Mr. Guiles briefed the Commission on Proposition 105 that would amend the Arizona 

Constitution to prohibit an initiative measure from establishing or increasing a tax or fee, or 

creating any mandatory spending obligation, unless the measure is approved by a majority of 

qualified registered voters. 

 

If this proposition had been law prior to 1998, it would have prevented the passage of the 

initiatives shown below.  These initiatives either raised a tax or fee or imposed a mandatory 

spending obligation, and while they were approved with a majority of votes cast, none were 

approved by a majority of registered voters. 

 

Ballot Initiatives since 1998 that raised taxes or created spending obligations 

 

Year Proposition #  Subject 

2000 200   Tobacco settlement money; health insurance 

 204   AHCCCS; funding; health; nutrition and prevention programs 

2002 202   Tribal-state gaming compacts 

2006 201   Smoke-free Arizona 

 203   Early childhood development; $0.80 increase of tobacco tax 

 

No initiative, with or without a fiscal impact, received votes from a majority of registered voters 

between 1998 and 2006. 

 

Motion:  Hernbrode moved and Woodhouse seconded THAT THE COMMISSION VOTE TO 

STRONGLY OPPOSE PROPOSITION 105 AND TO EXTENSIVELY PUBLISH THEIR 

OPPOSITION. 

 

The Commission discussed the importance of their participation in legislative matters that both 

directly and indirectly impact the Department and wildlife. 

 

Commissioner Freeman requested that Mr. Guiles state for the record what the definition of 

“majority” means in this case. 

 

Mr. Guiles stated that “majority” in this case is the majority of qualified registered voters and if a 

qualified registered voter does not vote, it is considered a no vote. 

 

Vote: Unanimous 

 

* * * * * 
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4B. An Update on the Current Status of Coordination Between the Arizona Department of 

Transportation (ADOT) and the Department to Address Funding Needs for Future 

Transportation Demands and Their Effects on Wildlife. 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

Mr. Richard Travis, Deputy Director for ADOT presented the Commission with an update on the 

current status of coordination efforts between the Department and ADOT and how future efforts 

to address transportation needs in Arizona will address wildlife impacts.  The presentation 

depicted how the Department‟s and ADOT‟s partnership has evolved and how both agencies 

intend to coordinate in the future.  The update included progress toward addressing funding 

needs that will arise from the development of future transportation infrastructure in Arizona. 

 

The Commission was in consensus for Chairman McLean, on behalf of the Commission, to send 

a letter of appreciation to Director Mendez with ADOT and to the Governor for their leadership 

and contributions leading to the partnering discussions between ADOT and the Department. 

 

* * * * * 

 

5. Request to Approve the Article 2 Five-Year Rule Review Report on Miscellaneous Licenses 

and Permits for Filing with the Governor‟s Regulatory Review Council 

 

Presenter:  Jennifer Stewart, Rules and Risk Branch Chief 

 

Ms. Stewart briefed the Commission and asked that they approve the 2008 Five-Year Rule 

Review Report on Commission Rules in Article 2, dealing with miscellaneous licenses and 

permits, for filing with the Governor‟s Regulatory Review Council under A.R.S. § 41-1056.  The 

Arizona Game and Fish Commission's Article 2, miscellaneous licenses and permits rules, were 

analyzed under this statute for the 2008 review cycle.  Under this review, the Department 

recommended pursuing the following substantive amendments during agency rulemaking: 

 

R12-4-202.  Disabled Veteran's License 

 Remove the date of birth requirement for certification letters received from the 

Department of Veteran's Services.  Most letters do not contain a date of birth, and the 

Department does not use this information for verification purposes to issue the license, 

making the requirement unnecessary. 

 

R12-4-208.  Guide License 

 Provide the ability to deny a guide license to any individual convicted of a felony 

involving moral turpitude within the past 5 years.  Moral turpitude involves egregious 

acts considered contrary to community standards of conduct, such as fraud, 

embezzlement, or theft; and acts of physical harm, such as assault 

 Provide the ability to deny issuance of a hunting guide license to any applicant who is a 

prohibited possessor of firearms as this is a matter of public safety 

 Allow the Department to deny a guide license if an applicant provides false information 

during the application or reporting process, within the previous 3 years. 

 

R12-4-216.  Crossbow Permit 
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 Provide additional descriptions of what constitutes an allowable method of take in 

accordance with anticipated changes to R12-4-304 in the Article 3 Rulemaking Package. 

 

Commissioner Martin questioned the 3 years regarding “Allow the Department to deny a guide 

license if an applicant provides false information during the application or reporting process, 

within the previous 3 years”. 

 

The Department will look into whether or not it could go up to 5 years to mirror revocation 

standards as part of the rulemaking process. 

 

Commissioner Hernbrode requested that a guide‟s failure to report a client‟s game violation be 

grounds for denying a future guide license and that it be clearly stated. 

 

Chairman McLean asked the Department to look at clarifying in rule when a guide is considered 

acting versus not acting as a guide. 

 

Ms. Stewart noted the Commission‟s requests and advised the Commission that they will have 

the opportunity to approve or deny proposed rule amendments as part of the Proposed and Final 

Rulemaking process for Article 2 (Approval of this review report does not change rule).  In 

addition, the Department will evaluate the Commission‟s recommendations during the normal 

rulemaking process for Article 2 and examine the possibility of including them in rule.  If 

approved by the Commission, the 2008 Article 2 Five-Year Rule Review Report will be filed 

with GRRC for final approval by the December 2008 deadline. 

 

Motion:  Martin moved and Hernbrode seconded THAT THE COMMISSION VOTE TO 

APPROVE THE 2008 FIVE-YEAR RULE REVIEW REPORT ON COMMISSION RULES IN 

ARTICLE 2, DEALING WITH MISCELLANEOUS LICENSES AND PERMITS, FOR 

FILING WITH THE GOVERNOR'S REGULATORY REVIEW COUNCIL UNDER A.R.S. § 

41-1056. 

 

Vote: Unanimous 

 

 

* * * * * 

Meeting recessed for a break at 11:47 a.m. 

Meeting reconvened at 12:02 p.m. 
 
 

* * * * * 

 

6. Request to Approve a Notice of Docket Opening and Notice of Proposed Rulemaking to 

establish a new Article 10 and new rules, Addressing Off-Highway Vehicles, in response to 

legislative amendments contained in Senate Bill 1167. 

 

Presenter:  Jennifer Stewart, Rules and Risk Branch Chief 

 

The Commission was asked to approve a Notice of Docket Opening and Notice of Proposed 

Rulemaking to establish a new Article 10 and new rules, addressing Off-Highway Vehicles, in 

response to legislative amendments contained in Senate Bill 1167.  If approved, the notice will 

be submitted to the Secretary of State‟s Office for publication in the Arizona Administrative 

Register.  The Department proposed the following new rules contained within Article 10. 



Commission Meeting Minutes - 6 - September 5-6, 2008 

 

 

 

R12-4-1001.  Minimum Standards for an Approved Educational Course 

 Specifies the minimum standards for a course to be approved by the Department.  

Amendments to A.R.S. § 28-1175 state that the Department shall conduct or approve an 

educational course of instruction in off-highway vehicle safety and environmental ethics. 

 

R12-4-1002.  Course-approval Procedure 

 Specifies the procedure for obtaining course approval from the Department. 

 

R12-4-1003.  Fee for An Approved Course 

 Specifies that the fee for an approved course shall not exceed $250.  Amendments to 

A.R.S. § 28-1175 authorize the Arizona Game and Fish Director to determine in rule the 

fee that providers of approved off-highway vehicle safety courses may charge.  Approved 

courses may be offered by the Department, as well as other entities, like the Bureau of 

Land Management or Forest Service, but fees charged must adhere to this requirement.  

A judge may order violators of off-highway vehicle regulations to complete an approved 

course in lieu of or in addition to a fine. 

 

R12-4-1004. Off-highway Vehicle Sound-level Requirements 

 Implements in rule the application of sound-level requirements specified in statute. A 

new provision, A.R.S. § 28-1179(C), authorizes the Department to make rules 

implementing off-highway vehicle equipment requirements. The Department has 

consulted with the Arizona Department of Transportation Motor Vehicle Division during 

the drafting of this rule. 

 

The Notice of Docket Opening and Notice of Proposed Rulemaking were provided to the 

Commission for consideration prior to this meeting.  If the Commission approves, these 

documents will be submitted to the Secretary of State‟s Office for publication in the Arizona 

Administrative Register by September 12, 2008.  The Department must file a Notice of Docket 

Opening at the same time to formally initiate the rulemaking process.  The Department will 

begin to accept public comment for 30 days after the Notice of Proposed Rulemaking is 

published.  Once the public comment period has passed, the Department will present a Notice of 

Final Rulemaking to the Commission for approval. 

 

Motion:  Woodhouse moved and Freeman seconded THAT THE COMMISSION VOTE TO 

APPROVE THE NOTICE OF DOCKET OPENING AND NOTICE OF PROPOSED 

RULEMAKING TO ESTABLISH ARTICLE 10 RULES, ADDRESSING OFF-HIGHWAY 

VEHICLES.  THE NOTICE WILL BE SUBMITTED TO THE SECRETARY OF STATE‟S 

OFFICE FOR PUBLICATION IN THE ARIZONA ADMINISTRATIVE REGISTER. 

 

Vote: Unanimous 

 

* * * * * 

 

8.  Call to the Public 

 

There were no requests from the public to speak. 
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* * * * * 

Meeting recessed for lunch at 12:10 p.m. 

Meeting reconvened at 2:07 p.m. 
 
 

* * * * * 

 

10.  Consent Agenda 

 

The following items were grouped together and noticed as consent agenda items to expedite 

action on routine matters.  These items were provided to the Commission for consideration prior 

to this meeting and the Department requested that the Commission approve these matters as 

presented, subject to approval or recommendations of the Office of the Attorney General.  

Director Voyles presented all of these items to the Commission and none were deemed necessary 

for removal for further discussion. 

 

a.  Request for the Commission to Approve an Amendment to the Intergovernmental Agreement 

with the City of Tucson for the Purpose of Continued Development of a Habitat Conservation 

Plan 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

The Arizona Game and Fish Department and the City of Tucson applied for and received 

approval of a Segment 2 Assistance Grant from the U.S. Fish and Wildlife Service Section 6 

Cooperative Endangered Species Conservation Fund for Habitat Conservation Planning 

purposes.  The Intergovernmental Agreement (IGA) for this grant was filed with the Secretary of 

State on April 18, 2006, and amended on July 5, 2007.  This second amendment to the IGA is 

required to formalize changes to the due dates for the deliverables as well as the grant end date. 

 

In accordance with the agreement, the City will develop a revised draft Habitat Conservation 

Plan (HCP); a set of recommendations for conservation measures; and a timeline for completion 

of the final HCP and any associated Safe Harbor Agreements and Candidate Conservation 

Agreements, Section 10 permit application, and associated National Environmental Policy Act 

documentation.  The City will also provide the Department with invoices for expenses incurred 

during the development of these documents.  The Department will provide advice and technical 

assistance during the planning process, and will reimburse the City of Tucson for eligible 

expenses identified in the agreement.  Tasks associated with this grant have mostly been 

completed.  However, there are biological surveys and meetings of the Technical Advisory 

Committee that are ongoing. 
 
The Department recommended THAT THE COMMISSION VOTE TO APPROVE THE 

AMENDMENT TO THE INTERGOVERNMENTAL AGREEMENT WITH THE CITY OF 

TUCSON FOR THE PURPOSE OF CONTINUED DEVELOPMENT OF THE HABITAT 

CONSERVATION PLAN, AND EXECUTE THE AGREEMENT AS RECOMMENDED OR 

AS APPROVED BY THE OFFICE OF THE ATTORNEY GENERAL 

 

b.  Request for the Commission to Approve an Amendment to the Intergovernmental Agreement 

with the Pima County Regional Flood Control District for the Purpose of Developing a 

Biological Monitoring Plan, as a Component of the Multi-Species Conservation Plan 
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Presenter:  Josh Avey, Habitat Branch Chief 

 

The Arizona Game and Fish Department and the Pima County Regional Flood Control District 

(District) applied for and received approval of an Assistance Grant from the U.S. Fish and 

Wildlife Service Section 6 Cooperative Endangered Species Conservation Fund for Habitat 

Conservation Planning purposes.  The Intergovernmental Agreement (IGA) for this grant was 

filed with the Secretary of State on October 22, 2007.  This amendment to the IGA is required to 

formalize changes to the due dates for the deliverables. 

 

Pima County‟s Draft Multi-species Conservation Plan (MSCP) covers 32 wildlife species and 

four species of plants.  This grant will allow the District to develop an ecological monitoring 

program that addresses these species.  In accordance with the agreement, the District will 

develop a biological monitoring plan, monitoring protocols, and timeline for completion of the 

final Section 10 permit application and MSCP.  The District will also provide the Department 

with invoices for expenses incurred during the development of these documents.  The 

Department will provide advice and technical assistance during the planning process, and will 

reimburse the District for eligible expenses identified in the agreement. 
 
The Department recommended THAT THE COMMISSION VOTE TO APPROVE THE 

AMENDMENT TO THE INTERGOVERNMENTAL AGREEMENT WITH THE PIMA 

COUNTY REGIONAL FLOOD CONTROL DISTRICT FOR THE PURPOSE OF 

DEVELOPMENT OF A BIOLOGICAL MONITORING PLAN, AND EXECUTE THE 

AGREEMENT AS RECOMMENDED OR APPROVED BY THE OFFICE OF THE 

ATTORNEY GENERAL. 

 

c.  Request for the Commission to Approve a Special Use Permit with the U.S. Department of 

Agriculture, Coconino National Forest, for Maintenance of Two Rainwater Catchments Located 

along State Route 179 near Sedona, Arizona, to Provide a Year-round Water Source for Wildlife. 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

As mitigation for highway improvements made along State Route 179 near Sedona, Arizona, the 

Arizona Department of Transportation is placing two rainwater wildlife catchments along the 

route.  The structures, known as Bell Rock Catchment and Castle Rock Catchment, are being 

constructed to Arizona Game and Fish Department specifications.  The Coconino National Forest, 

Red Rocks Ranger District, has issued a Special Use Permit to the Commission to allow the 

Department to perform routine maintenance on these structures.  The SUP will be for a period of 

10-years with an option to renew.  The SUP expires at midnight on December 31, 2018. 

 

The Department recommended THAT THE COMMISSION VOTE TO APPROVE A SPECIAL 

USE PERMIT WITH THE U.S. DEPARTMENT OF AGRICULTURE, COCONINO 

NATIONAL FOREST, FOR MAINTENANCE OF TWO RAINWATER CATCHMENTS 

LOCATED ALONG STATE ROUTE 179 NEAR SEDONA, ARIZONA, TO PROVIDE A 

YEAR-ROUND WATER SOURCE FOR WILDLIFE, AND TO AUTHORIZE THE 

DIRECTOR, AS SECRETARY TO THE COMMISSION, TO APPROVE THE AGREEMENT 

AS APPROVED OR RECOMMENDED BY THE OFFICE OF THE ATTORNEY GENERAL. 
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e.  Intergovernmental Agreement between the Arizona Game and Fish Commission and the City 

of Coolidge Regarding Hunting within City Limits. 

 

Presenter:  Leonard Ordway, Tucson Regional Supervisor 

 

This agreement is a culmination of efforts by the Department and the City of Coolidge to 

recognize and manage hunting with firearms as a safe and important activity in the local area, 

and to pursue an agreement that would allow the for the continuation of hunting with firearms 

within Coolidge, including any future annexations.  Some of the land that lies within the 

incorporated boundary of Coolidge is excellent small game habitat, and receives significant use 

by Arizona hunters.  This agreement would permit hunting with firearms as long as other laws 

were followed, such as no shooting within a quarter mile, misuse of firearms, etc., and in areas 

deemed safe to hunt.  Department and Coolidge officials initiated the necessary process and have 

completed an appropriate agreement to allow for hunting with firearms in the City of Coolidge. 

 

The Department recommended THAT THE COMMISSION VOTE TO APPROVE AN 

INTERGOVERMENTAL AGREEMENT WITH THE CITY OF COOLIDGE TO ALLOW 

HUNTING IN CITY LIMITS. 

 

f.  Memorandum of Understanding (MOU) with the Gila River Indian Community 

 

Presenter:  Chantal O‟Brien, Research Branch Chief 

 

The Gila River Indian Community (Community) holds a significant remnant of the Gila River 

and its relict wetlands, portions of the Estrella Mountains and its bighorn sheep herd and other 

habitats with significant wildlife values.  This MOU would establish the terms and conditions for 

a harmonious working relationship between the Department and the Community for the common 

purpose of developing and maintaining the Community‟s fish and wildlife resources and their 

habitats in the best interests of the Community and the people of Arizona. This MOU would 

establish the basis for mutually agreeable projects in a variety of management and restoration 

activities for a variety of species. 

 

The Department recommended THAT THE COMMISSION VOTE TO APPROVE A 

MEMORANDUM OF UNDERSTANDING WITH THE GILA RIVER INDIAN 

COMMUNITY, AS RECOMMENDED OR APPROVED BY THE OFFICE OF THE 

ATTORNEY GENERAL. 

 

g. Request for the Commission to Approve an Intergovernmental Agreement with the City of 

Tucson for the Purpose of Continued Development of a Habitat Conservation Plan 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

The Arizona Game and Fish Department and the City of Tucson applied for and received 

approval of a Segment 3 Assistance Grant from the U.S. Fish and Wildlife Service Section 6 

Cooperative Endangered Species Conservation Fund for Habitat Conservation Planning 

purposes.  This Agreement is required to formalize a partnership to continue developing habitat 

conservation plans for the City of Tucson.  The planning area encompasses 154,000 acres. 
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The City of Tucson is committing to implement certain actions that will minimize and mitigate 

the impacts of any take of at least seven wildlife species that could occur as a result of planned 

urban development, and associated capital improvement projects in the City over the next 50 

years.  The habitat conservation plans will provide a framework for cooperation among 

participating organizations, agencies, and landowners to guide conservation measures for listed 

and sensitive species in the planning area.  In accordance with the agreement, the City will 

finalize a habitat conservation plan (HCP) for the Avra Valley planning area, continue 

developing an HCP for the Greater Southlands and Santa Cruz River planning area, and provide 

the Department with invoices for expenses incurred during the development of these documents.  

The Department will provide advice and technical assistance during the planning process, and 

will reimburse the City of Tucson for eligible expenses identified in the agreement. 
 
The Department recommended THAT THE COMMISSION VOTE TO APPROVE THE 

INTERGOVERNMENTAL AGREEMENT WITH THE CITY OF TUCSON FOR THE 

PURPOSE OF CONTINUED DEVELOPMENT OF TWO HABITAT CONSERVATION 

PLANS, AND EXECUTE THE AGREEMENT AS RECOMMENDED OR APPROVED BY 

THE OFFICE OF THE ATTORNEY GENERAL. 

 

h. Request for Commission approval of a Memorandum of Understanding between the 

Department and the Bureau of Reclamation for the Lower Colorado River Multi-Species 

Conservation Program. 

 

Presenter:  Pat Barber, Yuma Regional Supervisor 

 

The Department and Bureau of Reclamation (Reclamation) desire to enter into a Memorandum 

of Understanding (MOU) that provides a framework for full coordination and cooperation and 

identifies the general roles and responsibilities in the management of Commission-owned and 

managed lands being utilized for Lower Colorado River Multi-Species Conservation Program 

(LCR MSCP) purposes. 

 

The Department recently acquired fee title to 1309.1 acres of land and 1,300 acre-feet of 4
th

 

Priority Colorado River water entitlements in the Cibola Valley, Arizona.  Reclamation is leasing 

the land and water from the Department until April 5, 2055, for LCR MSCP purposes.  The 

Department and Reclamation also anticipate that additional land and water may be acquired by 

the Commission and utilized by Reclamation for LCR MSCP purposes at areas within and 

outside of the Cibola Valley.  As such, the aforementioned MOU addresses the general roles, 

responsibilities, and coordination between the Department and Reclamation for use and 

management of these lands and waters. 

 

The Department recommended THAT THE COMMISSION VOTE TO APPROVE A 

MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT AND THE 

BUREAU OF RECLAMATION OUTLINING THE USE AND MANAGEMENT OF 

COMISSION-OWNED AND MANAGED LANDS FOR LOWER COLORADO RIVER MULTI-

SPECIES CONSERVATION PROGRAM PURPOSES, AND AUTHORIZE THE DIRECTOR 

TO EXECUTE ALL DOCUMENTS NECESSARY AS RECOMMENDED OR APPROVED BY 

THE OFFICE OF THE ATTORNEY GENERAL. 
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Motion:  Hernbrode moved and Martin seconded THAT THE COMMISSION VOTE TO 

APPROVE CONSENT AGENDA ITEMS A, B, C, E, F, G, AND H. 

 

Vote: Unanimous 

 

* * * * * 

 

11.  2008 Annual Commission Awards Selection 

 

Presenter:  Marty Fabritz, Executive Staff Assistant 

 

The Commission was provided with a list of 2008 Commission Award nominees and nominee 

background information for review and consideration prior to this meeting.  Mr. Fabritz provided 

the Commission with an overview of the nominees and facilitated the Commission‟s selection 

process.  Additional discussion resulted in the following selected recipients: 

 

Award of Excellence 

 

 Clyde Halstead 

 Senator Linda Gray 

 John Wintersteen 

 Off Highway Vehicle Legislative Workgroup 

 United Arizona Angler‟s Foundation 

 Chandler Rod and Gun Club 

 

Youth Environmentalist of the Year: 

 

 Arizona Envirothon State Champs 

 

Outdoor Writer of the Year 

 

 J. C. Amberlyn 

 

Media of the Year 

 

 Arizona Boating and Watersports 

 

Conservation Organization of the Year 

 

 Phoenix Zoo 

 

Conservationist of the Year 

 

 Marty Underwood 

 

Environmentalist of the Year 
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 Warner Glenn 

 

Volunteer of the Year (2) 

 

 Steve Hopkins 

 David Hoyle 

 

Educator of the Year 

 

 Debi Molina-Walters 

 

License Dealer of the Year 

 

 Sportsman‟s Warehouse 

 

Outdoor Woman of the Year 

 

 Betty Mason 

 

Wildlife Habitat Stewardship Award 

 

 Peggy Ingham 

 

The Commission discussed whether it was appropriate for women to be singled out for an 

Outdoor Woman of the Year award and whether the Conservationist and Environmentalist of the 

Year should be one category.  It was also mentioned that there were a lot more volunteers than 

what were nominated and that the Department should seek out more volunteer nominations.  The 

Commission was in consensus to leave it the way it is for 2008, but to make this a future agenda 

item to review and possibly make changes to the 2009 Commission Awards. 

 

Motion:  Woodhouse moved and Freeman seconded THAT THE COMMISSION VOTE TO 

APPROVE THE 2008 COMMISSION AWARD RECIPIENTS AS DISCUSSED AND 

SELECTED. 

 

Vote: Unanimous 

 

* * * * * 

 

8.  Call to the Public 

 

There were no requests from the public to speak. 

 

* * * * * 

 

13.  Option for Relocating the Adobe Mountain Wildlife Rehabilitation Center  

 

Presenter:  Ty Gray, Assistant Director, Information and Education Division 
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Mr. Gray briefed the Commission using a PowerPoint presentation on an additional option to 

relocate the Adobe Mountain Wildlife Rehabilitation Center to the Deer Valley South Facility.  

At the August 2008 Commission meeting the Commission directed the Department to move 

forward with the construction of the new Wildlife Center to be located at the Ben Avery 

Shooting Facility (BASF).  The current budget allocation will only cover the estimated costs to 

construct the administrative building.  Construction of the animal enclosures will require an 

additional estimated $1.25 million.  Since the August Commission meeting the Department has 

looked into utilizing the Deer Valley South property that is held on lease from the City of 

Phoenix, as a possible site for relocating the facility.  A site visit of the Deer Valley South 

facility indicates that it may be a viable option for relocating the rehabilitation facility while the 

necessary funds are raised to complete the full build out of the new Wildlife Center at BASF. 

 

The Commission discussed the pros and cons of moving the Adobe Mountain Wildlife 

Rehabilitation Center to the Deer Valley South property and requested that the Department 

provide them with a cost estimate and benefit analysis at the October Commission meeting to 

move the facility to Deer Valley South either temporarily or permanently. 

 

The Commission further discussed the cost of the flight pens and directed the Department to see 

if they could get a lower estimate or even do some of the work internally to reduce the cost.  

Additionally, the flight pens should be engineered so that they can be relocated and compatible 

with the new facility. 

 

Motion:  Freeman moved and Martin seconded THAT THE COMMISSION VOTE TO 

DIRECT THE DEPARTMENT TO SHELVE THE REQUEST FOR PROCUREMENT (RFP) 

FOR THE NEW ADOBE WILDLIFE FACILITY AT BEN AVERY PENDING FURTHER 

REVIEW OF OPTIONS AND COST BY THE COMMISSION AT THE OCTOBER 

COMMISSION MEETING. 

 

Vote: Unanimous 

 

 

* * * * * 

Meeting recessed for the day at 3:32 p.m. 
 
 

* * * * * 

 

 

 

* * * * * 

Saturday, September 6, 2008 - 8:00 a.m. 
 
 

* * * * * 

 

Chairman McLean called the meeting to order at 8:00 a.m. and lead those present through the 

Pledge of Allegiance.  The Commission introduced themselves and Chairman McLean 

introduced the Director and the Director‟s staff.  This meeting followed an agenda revision #2 

dated September 3, 2008. 

 

* * * * * 
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1.  Information and Education Activities Briefing 

 

Presenter:  Ty Gray, Assistant Director, Information and Education Division 

 

The Commission was provided with an Information and Education Program Report prior to this 

meeting (also available to the public), which presented new information as well as progress 

toward ongoing issues and concerns related to Information and Education programs.  The update 

covered activities and events that occurred since the August 2008 Commission meeting and was 

provided in fulfillment of the Department‟s commitment to brief the Commission on a regular 

basis regarding the Department‟s Information and Education programs. 

 

Mr. Gray highlighted the “OUI/DUI Working Together” campaign and provided the 

Commission with clips of the 30-second commercials developed by the Department and the 

Governor‟s Office of Highway Safety‟s joint campaign.  Officers from 18 law enforcement 

agencies statewide participated in the production to reinforce the OUI/DUI message. 

 

* * * * * 

 

2.  Statewide Shooting Range Briefing 

 

Presenter:  Jay Cook, Education Branch Chief 

 

The Commission was provided with a Statewide Shooting Range Update prior to this meeting of 

Department activities related to shooting range support and development statewide.  The update, 

also available to the public, covered activities that occurred since the August 2008 Commission 

meeting.  The statewide shooting range briefing is part of the Department‟s ongoing commitment 

to provide the Commission with updates on statewide shooting range development and shooting 

sports in general. 

 

Mr. Cook recapped several items in the Update using a Power Point presentation and provided 

additional updates to the Commission. 

 

The Red Mountain Trap and Skeet facility has been closed by the Salt River Pima-Maricopa 

Indian Community.  The Tribe put out a news release stating that the facility was not in the best 

interest of the Tribe.  This will significantly impact the SCTP Program.  The Red Mountain Trap 

& Skeet is the Department‟s distributor for clay targets and ammunition.  The Department will 

be developing strategies to address the loss of this facility. 

 

The Commission directed the Department to contact the Salt River Pima-Maricopa Indian 

Community in a good faith effort to see if anything can be worked out to re-open the facility 

even though it appears unlikely. 

 

* * * * * 

 

3.  Request by Mr. Pete Tartaglia, Jr. for a hearing requesting a 2008 deer permit in hunt 1015. 

 

Presenter:  Harry Seck, Assistant Director, Special Services Division 
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Mr. Pete Tartaglia, Jr. requested a hearing before the Arizona Game and Fish Commission to be 

given a deer permit in hunt 1015 (Unit 12A).  Mr. Tartagila purchased a 2008 Super 

Conservation license in December 2007 in order to archery hunt in Unit 12A West.  Subsequent 

to this purchase Unit 12A West was ordered to be a permitted archery hunt.  The Super 

Conservation license contained among other items a nonpermit-tag for archery deer and a Kaibab 

stamp.  Mr. Tartaglia stated he purchased this license with the specific purpose of participating in 

an archery deer hunt on the Kaibab and since the Department and Commission has denied him 

the use of the nonpermit-tag for archery deer on the Kaibab he should be issued a permit in hunt 

1015 (unit 12A) which was his first choice on his 2008 deer application in which he was 

unsuccessful. 

 

Motion:  Martin moved and Hernbrode seconded THAT THE COMMISSION VOTE TO 

DENY MR. TARTAGLIA‟S REQUEST FOR A DEER PERMIT IN HUNT 1015. 

 

Vote: Unanimous 

 

* * * * * 

 

4.  An Update on Current Issues, Planning Efforts, and Proposed Projects on All Lands in 

Arizona and Other Matters Related Thereto 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

A copy of the Lands Update report was provided to the Commission prior to this meeting and is 

included as part of these minutes.  The update addressed decisions or activities since the August 

2008 Commission meeting.  This update is in fulfillment of the Department‟s commitment to 

brief the Commission on a regular basis regarding decisions and actions on all State and Federal 

lands in Arizona.  There were no additional updates presented at this meeting. 

 

* * * * * 

 

5.  Request for Commission to Authorize the Department to Execute a Land Exchange of the 3-

acre Commission-owned Bow and Arrow Park Property with the City of Flagstaff in Exchange 

for a 20-year Water Commitment or a longer term as deemed appropriate by the Commission. 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

Mr. Avey briefed the Commission using a PowerPoint presentation on a proposal by the City of 

Flagstaff (Flagstaff) that the Commission exchange a 3-acre Commission-owned property, 

known as Bow and Arrow Park, to Flagstaff for a 20-year commitment of reclaimed water 

discharge into the Rio de Flag.  Since 1966, Flagstaff has managed Bow and Arrow Park under a 

Permit Agreement for a playground and bus stop for school children.  The Department has found 

no notable wildlife values associated with this property. 

 

Flagstaff‟s 20-year commitment of in-stream effluent flow would entail delivery of 200 gallons 

per minute at three sites: the Rio Wetlands, Picture Canyon, and Frances Short Pond.  Without 

this water, the Rio Wetlands and Picture Canyon go dry during the summer months.  Without 

this exchange, Flagstaff will not meet their contract requirements for an Arizona Water 
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Protection Fund grant to restore the Rio de Flag through Picture Canyon.  The Department is a 

partner to this grant.  Delivery of this water will restore and enhance riparian wildlife habitat in 

an urban greenway and provide Watchable Wildlife recreation opportunities at 3 urban sites in 

Flagstaff.  Additionally, the Department‟s valuable urban youth fishery at Frances Short Pond 

will be maintained during the hot summer months when water depths are reduced and oxygen 

levels are depleted.  Flagstaff has also agreed to grant new public access to a 3-acre Flagstaff-

owned property at the mouth of Picture Canyon for the purposes of environmental education and 

Watchable Wildlife development. 

 

Sarah Lantz, Wildlife Specialist, Flagstaff Regional Office, addressed the Commission and 

answered questions regarding public access to the educational and watchable wildlife areas and 

potential partnering between the Department and the City of Flagstaff for that development.  

Further discussed was whether the volume of water would be sufficient to sustain wildlife year-

round to which Ms. Lantz stated that it would be, and that there was a great deal of public 

support from the Flagstaff community for this exchange. 

 

The Commission expressed that they would like to see a larger volume of water and that the 

agreement period should be more than 20 years. 

 

Mr. Avey noted the following additional considerations: 

 The Arizona Water Protection Fund grant to spend $330,000 restoring 15 acres (up from 

5 acres existing) of riparian/wetland habitat depends on this water agreement 

 The City of Flagstaff requests that the agreement include „subject to renewal‟ language 

 There are over 40 community stakeholders in support (Audubon, Coconino County, 

Museum of Northern Arizona, Northern Arizona University, US Fish and Wildlife 

Service, Flagstaff Biking, and more) 

 Community investment in the riparian and wetland environments will grow out of this 

agreement will likely not allow termination at 20 years 

 The cost/benefit analysis (spreadsheet provided to the Commission) shows this to be an 

equitable exchange. 

 

Public Comment 

 

Bea Cooley, Secretary and Conservation Committee Member with Northern Arizona Audubon 

Society, addressed the Commission in support of this exchange. 

 

Randy Pellutz, Utilities Director, City of Flagstaff, briefed the Commission on the history of the 

riparian areas and the City of Flagstaff‟s commitment to maintain them. 

 

Motion:  Hernbrode moved and Martin seconded THAT THE COMMISSION VOTE TO 

AUTHORIZE THE DEPARTMENT TO SELL THE COMMISSION-OWNED 3-ACRE BOW 

AND ARROW PROPERTY LOCATED IN COCONINO COUNTY, ARIZONA TO THE 

CITY OF FLAGSTAFF, IN EXCHANGE FOR A 20-YEAR WATER COMMITMENT AND 

AUTHORIZE THE DEPARTMENT TO EXECUTE ALL DOCUMENTS ASSOCIATED 

WITH THE DISPOSAL AS RECOMMENDED OR APPROVED BY THE OFFICE OF THE 

ATTORNEY GENERAL 
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Chairman McLean offered the following amendment to the motion that was accepted by 

Commissioners Hernbrode and Martin that the motion be amended to authorize the Director to 

negotiate an appropriate extension clause in the agreement prior to signing the agreement and 

presentation to the City of Flagstaff. 

 

Amended Motion:  Hernbrode moved and Martin seconded THAT THE COMMISSION VOTE 

TO AUTHORIZE THE DEPARTMENT TO SELL THE COMMISSION-OWNED 3-ACRE 

BOW AND ARROW PROPERTY LOCATED IN COCONINO COUNTY, ARIZONA TO 

THE CITY OF FLAGSTAFF IN EXCHANGE FOR A 20-YEAR WATER COMMITMENT; 

AND AUTHORIZE THE DEPARTMENT TO NEGOTIATE AN APPROPRIATE 

EXTENSION CLAUSE IN THE AGREEMENT; AND AUTHORIZE THE DEPARTMENT 

TO EXECUTE ALL DOCUMENTS ASSOCIATED WITH THE DISPOSAL AS 

RECOMMENDED OR APPROVED BY THE OFFICE OF THE ATTORNEY GENERAL 

 

Vote: Unanimous 

 

 

* * * * * 

Meeting recessed for lunch at 9:20 a.m. 

Meeting reconvened at 9:44 a.m. 
 
 

* * * * * 

 

6.  Request for Commission Approval for the Department to Acquire the Yarbrough Property 

from The Nature Conservancy in Cochise County, Arizona. 

 

Presenter:  Josh Avey, Habitat Branch Chief 

 

Mr. Avey briefed the Commission using a PowerPoint presentation that included a map of the 

Yarbrough property in Cochise County for which the Department was asking the Commission to 

authorize acquisition and to prepare and execute a Purchase Agreement with The Nature 

Conservancy.  With support from The Nature Conservancy (TNC), the Department has applied 

and received funding approval for a Section 6 Grant under the U.S. Fish and Wildlife Service‟s 

Endangered Species Recovery Land Acquisition program for the purchase of a 122 acre property 

located in Cochise County along the Upper San Pedro River.  The Department will purchase the 

subject property and associated water rights from TNC.  The habitat protection benefits of the 

Yarbrough project are all associated with indirect benefits to improved surface water flows along 

the Upper San Pedro Riparian National Conservation Area by preventing agricultural 

groundwater pumping impacts to the shallow aquifer located on the subject property.  This 

acquisition will protect aquatic and riparian resource values for the Southwestern willow 

flycatcher and the Western yellow-billed cuckoo. 

 

Motion:  Hernbrode moved and Freeman seconded THAT THE COMMISSION VOTE TO 

APPROVE ACQUISITION OF THE YARBROUGH PROPERTY IN COCHISE COUNTY 

AND TO PREPARE AND EXECUTE A PURCHASE AGREEMENT WITH TNC AND 

AUTHORIZE THE DIRECTOR TO EXECUTE ALL DOCUMENTS NECESSARY TO 

ACQUIRE THIS PARCEL AS RECOMMENDED OR APPROVED BY THE OFFICE OF THE 

ATTORNEY GENERAL. 

 

Vote: Unanimous 
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* * * * * 

 

8.  Call to the Public 

 

There were no requests from the public to speak. 

 

* * * * * 

 

9.  Director and Chairman‟s Report 

 

Director Voyles reported the following activities since the last Commission meeting: 

 Attended the Governor‟s Cabinet Meeting and participated in the Governor‟s Office 

weekly Natural Resources conference call meetings 

 Met with Dave McCasland, President of ADBSS and discussed a variety of issues 

 Attended the Border Governor‟s Conference in Hollywood California and co-chaired the 

Wildlife Committee Table 

 Attended the Arizona Outdoor Hall of Fame Banquet 

 Met with ADOT Director Mendez regarding the TIME initiative 

 Met with landowners and stakeholders involved in mutual conservation efforts in Altar 

Valley along with Commissioner Hernbrode 

 Attended an AGFD/TNC Coordination meeting 

 Attended the Commission Workshop at Sipes 

 Met with constituents in the White Mountain area 

 Met with Lisa Graumlich, Director of the School of Natural Resources with U of A 

 Received an invitation and plans to attend the White House Conference on hunting and 

wildlife conservation to discuss the implementation of the President‟s Executive Order on 

hunting. 

 

Chairman McLean reported the following activities since the last Commission meeting: 

 Met with the Governor‟s staff and discussed the TIME and State Lands initiatives 

 Attended the Wildlife for Tomorrow banquet 

 Participated in flying on an antelope survey over the eastern half of Unit 4A 

 Had numerous phone conversations with the Department concerning the ongoing 

coordination meetings between the Department and ADOT 

 Attended the Commission Workshop at Sipes 

 Went dove hunting. 

 

* * * * * 

 

10.  Commissioner‟s Reports 

 

Each Commissioner reported their activities since the last Commission meeting. 

 

Commissioner Woodhouse: 

 Discussed the TIME and State Land initiatives with the Yuma Valley Rod and Gun Club 

 Met with the Yuma Regional Supervisor Pat Barber on several issues 
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 Attended the Commission Workshop at Sipes 

 Attended the Department‟s dove shoot with a habitat group in Yuma. 

 

Commissioner Martin: 

 Met with the Governor‟s Natural Resources Advisor on a number of subjects but 

primarily on the TIME initiative 

 Participated in a legislative tour at Sipes involving the wolf project 

 Participated in a conference call with some of the Governor‟s staff and a Smart Growth 

expert from Colorado related to transportation and development planning 

 Met with Department staff regarding similar issues 

 Held the second meeting of the Conservationists Committee 

 Attended the Commission Workshop at Sipes 

 Worked on preparations for chairing the Commissioners Forum at AFWA. 

 

Commissioner Hernbrode: 

 Met with landowners and stakeholders involved in mutual conservation efforts in Altar 

Valley along with the Director 

 Met with various members of the University of Arizona staff regarding coordination 

efforts 

 Attended the Commission Workshop at Sipes 

 Will be attending an HPAC meeting this month at the Vermillion Cliffs. 

 

Commissioner Freeman: 

 Met with the Director to see his presentation on his vision of the Department‟s future 

 Had numerous phone conversations with constituents regarding the TIME and State Land 

initiatives 

 Met with Department staff to discuss the possible option of using the Deer Valley South 

property as a possible relocation site for the Adobe Mountain Wildlife Rehabilitation 

Center; visited the Deer Valley South location 

 Met with Department‟s Information Systems staff regarding technology 

 Met with Pat Graham with the Nature Conservancy 

 Attended the Commission Workshop at Sipes 

 Discussed the Department‟s Watchable Wildlife book with Sharen Adams 

 Scheduled a tour of the Upper Verde with the Nature Conservancy in Prescott. 

 

* * * * * 

 

11.  Approval of Minutes and Signing of Minutes 

 

Motion:  Martin moved and Hernbrode seconded THAT THE COMMISSION VOTE TO 

APPROVE THE COMMISSION MEETING MINUTES FROM AUGUST 8-9, 2008. 

 

Vote:  Unanimous 

 

Following approval, the Commission signed the minutes from August 8-9, 2008. 

 

* * * * * 
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12.  Future Agenda Items 

 

Mr. Seck reported capturing the following action items and future agenda items from this 

meeting: 

 Prepare an analysis of the legislative proposals from this meeting and provide that to the 

Commission at its October Commission meeting 

 Prepare an estimate of the cost to move the Adobe Mountain Wildlife Center to the Deer 

Valley South location and bring that back to the October Commission meeting 

 Schedule a review of the Commission Award categories at a future Commission meeting. 

 

Commissioner Martin requested that in the future the Department inform the Commission when 

they begin soliciting for Commission Award nominations. 

 

* * * * * 

 

Motion:  Martin moved and Woodhouse seconded THAT THE COMMISSION VOTE TO 

ADJOURN THIS MEETING.  

 

Vote: Unanimous 

 
 

 

* * * * * 

Meeting adjourned at 10:16 a.m. 
 

 

* * * * * 
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Game and Fish Litigation Report 

Presented at the Commission Meeting 

September 5, 2008 

 

The Assistant Attorneys General for the Arizona Game and Fish Commission and the 

Arizona Game and Fish Department are representing these agencies in the following matters in 

litigation.  This report does not include claims and lawsuits for damages against these agencies in 

which the agencies are represented by Assistant Attorneys General in the Liability Defense Section 

of the Attorney General’s Office.  

 

1. Wilderness Watch, Inc. et al. v. United States Fish and Wildlife Service et al., 

CV01185-MHM. Plaintiffs filed suit on June 15, 2007, challenging the decision of the U.S. Fish and 

Wildlife Service (“FWS”) to redevelop two water structures on the Kofa National Wildlife Refuge.  

The water structures provide supplemental water to wildlife populations that have suffered due to 

persistent drought.  Plaintiffs allege that these water developments violate the National 

Environmental Policy Act because the FWS did not first determine the environmental impact of 

these projects. Plaintiffs also allege that such permanent structures are prohibited by the Wilderness 

Act.  Plaintiffs seek declaratory and injunctive relief.  They are asking the court to find that the FWS 

violated the law and to order the FWS to remove the structures. 

 

The Commission has voted to file an application with the court to intervene on behalf of the 

FWS.  Any court order finding that the FWS violated federal law will impair the Commission’s 

ability to restore the wildlife populations in the refuge and in other wilderness areas in Arizona.  The 

Attorney General’s Office anticipates that a motion to intervene will be filed by August 15
th

. 

 

On August 7, 2007, the State filed its Motion to Intervene.  Plaintiffs, in response to the 

State’s motion, did not object to the State’s permissive intervention, so long as the court imposes 

restrictions on the State’s participation, such as page limits, requiring the State to file joint briefs 

with the other intervenors, and prohibiting the State from duplicating arguments made by the federal 

defendants. On August 29, 2007, the State filed a reply in support of its Motion to Intervene and 

opposed any restrictions on the State’s intervention. 

 

On August 20, 2007, the State also filed a response to plaintiffs’ Motion for Temporary 

Restraining Order.   

 

On August 30, 2007, the federal defendants filed an answer to plaintiffs First Amended 

Complaint.  

 

 The court has issued a scheduling order for the parties to file motions for summary judgment. 

The plaintiffs’ motion is due December 14, 2007; the defendants’ cross-motion and response is due 

February 1, 2008; plaintiffs’ response/reply is due February 29, 2008 and defendants’ reply is due 

March 14, 2008. 

 

 Plaintiffs have withdrawn their motion for a temporary restraining order so the status quo  

will remain until the court rules on the motions for summary judgment.   

 

 As for the motions to intervene filed by the State of Arizona and various conservation 

organizations, the court has indicated it will not likely rule on these motions prior to the time the 



 

 2 

parties file their motions for summary judgment.  The court, however, granted permission to the 

applicants for intervention to file motions for summary judgment.  Also, the plaintiffs stated on the 

record that they have no objection to the State of Arizona intervening in the case. 

 

 On February 1, 2008, the State of Arizona, the federal defendants and conservation groups 

filed separate cross motions for summary judgment and responses to the plaintiffs’ summary 

judgment motion. 

 

 On February 29, 2008, the plaintiffs filed a response to the cross motions for summary 

judgment.  Defendants have until March 14, 2008, to file replies. 

 

 On March 4, 2008, the court granted the motions to intervene by the State of Arizona and the 

conservation groups. 

 

 On March 14, 2008, the State of Arizona and the other defendants filed replies to the 

plaintiffs’ cross motion for summary judgment. 

 

 On April 2, 2008, the organization Public Employees for Environmental Responsibility 

(“PEER”) filed a motion for leave to file an amicus curie brief in support of the plaintiffs’ cross 

motion for summary judgment.  At the same time, PEER lodged its amicus brief with the court clerk. 

Each defendant has filed a response opposing PEER’s motion for leave.  Not only is the motion 

untimely, the brief that PEER has lodged contains many additional factual assertions not included in 

the administrative record.  This attempt to supplement the administrative record with new 

information violates the established law in this area. 

 

 The parties filed supplemental briefs on June 3, 2008, addressing the issue whether the 

Wilderness Act or the National Wildlife Refuge Improvement Act controls in this case.  Oral 

argument on the cross motions for summary judgment took place on June 12, 2008.  The court has 

taken the motions under advisement.  The court has not yet ruled on the pending motion by PEER to 

file an amicus brief.  The defendants and intervenors are awaiting a ruling before they can file any 

response.  The defendants are also awaiting a decision on their motion to strike affidavits that the 

plaintiffs’ filed with their cross motion for summary judgment.    
 

(9/2/08) (JFO/SDC) 




